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security caused by the injury is made good 14 , and this seems logically 
correct and not at all inequitable. The doctrine of the principal case, 
however, has been vigorously opposed in some jurisdictions, notably in 
Massachusetts, where it has been held that since the mortgagor himself 
has no right to remove annexed chattels against the wishes of the 
mortgagee, he cannot grant such a right to anyone else 15 . This 
argument seems based on the arbitrary rule of the common law 16 , 
disregarding the intention of the parties, for otherwise it is clear that 
the presumable intention of a mortgagor who himself annexes prop- 
erty to the realty is different from the intention of a tenant who 
makes the annexation under a contract permitting him to remove the 
chattel. Moreover, the result of the Massachusetts rule seems to be 
grossly inequitable to the tenant, and to unnecessarily restrict the use 
of the land. 



Eight of a Common Carrier to Limit its Liability. — The responsi- 
bility of a common carrier for property intrusted to it for transporta- 
tion, not only embraces the ordinary liability for negligence of a 
bailee for hire, but also constitutes the carrier a virtual insurer of the 
goods. 1 Common carriage being a matter of vital importance, public 
policy forbids one engaged in this service from absolving himself from 
liability for wilful negligence, even by a contract otherwise valid. 2 It 
is not considered, however, that public policy demands such an uncom- 
promising attitude toward the broader phase of the carrier's liability, 
and as a man may bargain away his common law rights, 3 contracts 
relieving the carrier of its responsibility as an insurer against acci- 
dental loss are compatible with public policy. 4 

While the stipulation usually contained in contracts of shipment, 
fixing the amount recoverable for loss or injury to goods shipped, may 
lawfully operate to limit the carrier's liability as insurer," there is a 
conflict in the authorities as to the effect of such a limitation when the 
carrier's negligence has caused a loss. One view classifies the contract 
as an agreement exempting the carrier from liability for negligence, 
and holds partial exemptions and total exemptions equally intolerable. 6 
This was the conclusion reached by a majority of the court in the 
recent case of J. M. Pace Mule Oo. v. Seaboard Air Line Railway Go. 
(N. C. 1912) 76 S. E. 513, in which the contract of shipment fixed the 

"Campbell v. Roddy supra. 

"Clary v. Owen (i860) 81 Mass. 522; Meagher v. Hays (1800) 152 
Mass. 228; Fuller- Warren Co. v. Harter (1901) no Wis. 80; Young v. 
Chandler (igo6) 102 Me. 251. 

"Butler v. Page (Mass. 1843) 7 Mete. 40. 

'Ala. etc. R. R Co. v. Little (1882) 71 Ala. 611. 

J R. R Co. v. Lockwood (1873) 84 U. S. 357; but see Zimmer v. N. Y. C. 
& H. R. R. R Co. (1893) 137 N. Y. 46b; Holsapple v. Rome etc. R. R. Co. 
(1881) 86 N. Y. 275. 

5 2 Wyman, Pub. Serv. Corp., § 1002. 

'Ala. etc. R. R. Co. v. Little supra; see Ry. Co. v. Wynn (1889) 88 
Tenn. 320; Ruppel v. Allegheny V. Ry. (1895) 167 Pa. 166; Greenwald v. 
Weir (N. Y. 1900) 130 App. Div. 696. 

'Ala. etc. R R. Co. v. Little supra; see R. R. Co. v. Lockwood supra. 

'Moulton v. St. P. etc. Ry. Co. (1883) 31 Minn 85; Ry. Co. v. Wynn 
supra. 
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value of the property at a certain sum, agreed to be the value at the 
date_ and place_ of consignment. It would seem, however, that the 
parties to a shipping contract, fairly and honestly agreed upon, may 
stipulate that the goods about to be carried are of a certain value 7 , or 
that_ their value does not exceed a fixed amount 8 . Undoubtedly the 
carrier and his customer stand on a footing of inequality", and the 
shipper should be given bis choice between transportation of his prop- 
erty under the unrestricted liability of the carrier, and a special con- 
tract containing a bona fide and reasonable valuation 10 , and supported 
by a consideration 11 . When he is safeguarded to this extent, his 
agreement that the carrier shall not answer for damages beyond the 
amount fixed, should bind him even in the event of loss or injury 
occasioned by negligence 1 -. In view of the fact that the carrier re- 
mains liable for its negligence in a substantial amount, it is difficult 
to see how such a contract can be objectionable as placing a premium 
on carelessness 13 . It is objected, however, that the proper measure of 
damages for loss of goods freighted is the value at the place of des- 
tination when they should have been delivered, and that therefore stip- 
ulations limiting liability to the value at the time and place of ship- 
ment are unreasonable and void 114 . While it is true, as urged by courts 
sustaining this view, that the difference in values of property at dif- 
ferent centres of trade often induces a shipment 16 , the weight of 
authority permits the shipper, by proper contract, to settle the value 
of the property in advance 18 . Nevertheless, there are eases which hold, 
in spite of this rule, that predetermined restrictions on liability, based 
upon an arbitrary valuation contained in a printed formula, are nec- 
essarily and conclusively unfair 11 . In case the maximum of recovery 
thus agreed upon varies from the ordinary value of like goods to an 
extent indicating that no question of value entered into the contract, 
the stipulation may well be objectionable 18 . Provided such a valuation 
is bona fide, however, and bears a reasonable relation to the usual 
value of similar goods, the mere fact of its predetermination would 

'Hart v. Penn. R. R. Co. (1884) 112 U. S. 331; Harvey v. Terre Haute 
etc. R. R. Co. (1881) 74 Mo. 538. 

•Zouch v. Ches. & O. Ry. Co. (1892) 36 W. Va. 524; Ullman v. Chi. 
etc. Ry. Co. (1901) 112 Wis. 150. 

'See R R. Co. v. Lockwood supra; 4 Elliott, Railroads, § 1497. 

"Nashville etc. Ry. v. Stone (1903) 112 Tenn. 348. 

"Richmond etc. R. R. Co. v. Payne (1890) 86 Va. 481. 

"St. L. etc. Ry. Co. v. Weakly (1887) 50 Ark. 397; Zimmer v. N. Y. C. 
& H. R. R. R. Co. supra; Hart. v. Penn. R. R. Co. supra; Harvey v. Terre 
Haute etc. R. R. Co. supra; Zouch v. Ches. & O. Ry. Co. supra; Ullman v. 
Chic. etc. Ry. Co. supra; Richmond etc. R. R. Co. v.. Payne supra. 

"Harvey v. Terre Haute etc. R R. Co. supra; 1 Hutchinson, Carriers, 
(3rd ed.) § 426. 

"Fort Worth etc. Ry. Co. v. Greathouse (1891) 82 Tex. 104; Ry. Co. v. 
Wynn. supra; Ruppel v. Allegheny V. Ry. supra. 

"Ruppel v. Allegheny V. Ry. supra. 

"Louisville etc. R. R. Co. v. Oden (1885) 80 Ala. 38; 1 Hutchinson, 
Carriers, (3rd ed.) § 430. 

"Central etc. Ry. Co. v. Murphey (1901) 113 Ga. 514; Moulton v. St. P. 
etc. Ry. Co. supra. 

ls Nashville etc. Ry. v. Stone supra; 1 Hutchinson, Carriers, (3rd ed.) 
§ 427- 
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seem to be immaterial and hence raise no objection to its enforcibility. 
Accordingly, better considered cases construe such, contracts as agreed 
valuations, properly within the contracting powers of the parties 19 . 

Since the risk assumed by a common carrier in transporting freight 
depends upon the value of the goods carried 20 , a fair valuation agree- 
ment is a proper and lawful mode of adjusting the compensation to 
the risk 21 . The shipper usually accepts a special contract of shipment 
in order to obtain reduced rates. The carrier thus relies upon the 
agreement, and for the purposes of the contract, the goods should 
have no greater value than that agreed upon. The shipper is estopped 
to assert a greater loss 22 . The contrary doctrine not only ignores these 
considerations of justice toward the carrier, but also imposes an un- 
warranted hardship upon him in giving the shipper an advantage for 
which he did not pay. The preferable view holds stipulations similar 
to that condemned in the principal case conclusive on the shipper, 
since they in no way violate the ruling policy of the law of common 
carriers that the utmost care and diligence shall be secured. 



Property Rights in Water. — From earliest times, and under widely 
divergent systems of jurisprudence, flowing water has unavoidably re- 
mained unsusceptible of ownership 1 . Because of its fugitive character, 
it lacks the essential attribute ascribed to property, for no one can have 
an exclusive dominion over its corpus, and possession is inherent in our 
concept of ownership. At common law, therefore, there can be no seisin 
of a river, 2 although an action on the case is allowed for its diversion 
or diminution 3 . Moreover, under the conditions which fostered the 
growth of our common law, water was regarded as of no value, and the 
right to take water from the land of another was not a profit a prendre, 
but merely an easement 4 . But theories of jurisprudence must be read- 
justed by empirical considerations, and, as a matter of fact, to-day 

"George N. Pierce Co. v. Wells, Fargo & Co. (1911) 189 Fed. 561; and 
cases cited in note 12 supra. 

"St. L. etc. Ry. Co. v. Weakly supra; Zouch v. Ches. & O. R. R. Co. 
supra. 

"1 Hutchinson, Carriers, (3rd ed.) § 426. 

^Richmond etc. R. R Co. v. Payne supra. Where the shipper states a 
low value and receives a |o\v rate, it would constitute a fraud upon the 
carrier to allow him to claim a full recovery. Harvey v. Terre Haute etc. 
R. R. Co. supra. Whether the shipper on requirement states the value 
and receives a rate accordingly, or receives a contract in which the valua- 
tion was previously inserted without inquiry, he is in either case estopped. 
Hart v. Penn. R R. Co. supra. 

'Mason v. Hill (1833) 5 B. & Ad. 1; McCarter v. Hudson Water Co. 
(1905) 70 N. J. Eq. 525; Embrey v. Owen (1851) 6 Exch. 353; Smith v. 
City of Rochester (1883) 92 N. Y. 463. For the view of the civil law, 
see 2 Inst. Tit. I, § 1. 

'Challenor v. Thomas (1609) Yelverton 143. The sum of the rights 
of riparian owners does not amount to property in the corpus of the 
water. See Fleming v. Davis (1872) 37 Tex. 173. 

s Fulmer v. Williams (1888) 122 Pa. 191; Druley v. Adams (1882) 102 
111. 177; McCord v. High (1868) 24 la. 336; Embrey v. Owen supra. 

4 Race v. Ward (1855) 4 E. & B. 702; Manning v. Wasdale (1836) 5 
Ad. & E. 7S&- 



